STRAPFORDCOUNTY SUPERIOR COURT

'-':-'_-_Condommlum in Dover New Hampshlre One of the plalntlffs, Momque Kane 1s one of

*:.STATE OF NEW HAMPSHIRE{ gt

o 'Dooket No '2'19-'2'0:'14-'(:'\}.'2-30:' i
: Mark Kane and Momque Kane . S
5 _T_enmfer I;ekert and
Rodch Srmth
ORDER FOR APPOINTMENT OF RECEIVER

The plamtiffs are ownels of one of four condommmm umts 111 the Cushmg Street

. : ;three Condommuun Assoma’uon Board members The named defendants eaeh own eaoh

= Wiﬂ’l another not named in 1h1s 11t1gat10n one of the other condommlum umts They are the R

- ':othez two Board members BRI

The piamtxffs ask in their sult that 1he oourt en]om the named defendants from servmg

o ;on the Board or that the court modzfy the condomlmum documents to ehmmate the Board

o :-and prov1de for governanoe of the Assomaﬁon by all owners and equal votmg The piamuffs -

:-' ."aiso ask that the oourt deciare all ﬁnes 1mposed by the Board aUalnst them de and order the. ST

o retum of any ﬁnes they have pald In addmon, the plamtlffs ask for damages for 111tent1o11al : " g _

B fmfhe‘zlon of emouonal dlstress and for an award of attorney s fees

Although the plam‘offs narme two 1nd1V1dua1 Board members as defendants, the i i G

i __plamtlffs request alternatlve rehef whzch would modify the Condommlum s oontrolhng

i _'_'_;'documents to effect a change m the govemance of the Assomauon by ehmmatmg the Board .

Sy Dlrect ors and substltutmg governance by all owners on an equal votmg, ‘oas1s The

S _':plamhffs also seek to have the court ovemde aotions of the Board 1mposmg ﬁnes and order _' : G

SRR ':the Board to return ﬁnes pald These rGQuests mvolve not only the ab111ty of the two named SR

defendants to serve on the Board but also decxslons the Board has made as a Board and the RO o

i .. -_'fundamemal strueture of A55001at10n govemance Accordmgly, the Assomatlon S govermng'{f: A

. body, the Board of Dlreetors has a right to appea:f and be heard The Board has appeared m Sl

S _"Ehe proceedmgs in thls case through its oounsei and has mtervenor status m f:hlS ht}gation



_ The Board has ﬂied a Motlon to Appomt Recelver The two named defendants have
S ﬁled a P1oposed Order on Mot1on to Appomt a Recelver The p1amt1ffs have ﬁled a
s 'Response to Motion to Appomt Recewer and a proposed Order on Motzon to Appomt

' Recelver Hearmg was held on October 16 2014 (see also record of hearmg held September

26, 2014) The court determmes and orde1s as follows.

The partzes do not appear to dlspute the authorlty of this court to order the :

. 'appomtment ofa rece;ver for a condemlmum assocmtlon In any event the court determmes RN

' '_"that 1t has. such authomty

Tt has long been held in New Hampshire that courts have the eqmtable authomty to o

- held that the court have Jurlsdlctmn for the purpose of appomung a recewer and 1t is an

| .estabhshed doctrme of eqmty, that Where a party is rlghtfuily in court for some purposes the' : ": " _.:
SO court wﬂi go on and give the proper rehef W'lthout subjectmg him to the expense and |

ok g .._mcomemence of a double suit at law The Jurlsdzctlon havmg once r1ghtfu11y attached w111

o appomt a recelvel is equltable c1t111g Easrman)

A}though the court is not aware of any pubhshed dec151on in New Hampshire . :

E g .'applymg the common law eqmta‘ole appomtment prmetple to condomtmum assoc1at10ns, i

R f_appomt recelvers See e g Eastman . Savmgs Bank 58 N H 421 422 (1878) (“We have G

S be maae eﬁ"ectuai for me purposes of compiete relief?’ ) (cztauon omﬁtted) Tnat common law S

doctrine remains today See e.g: In re O'Neil, 159 N-H. 615, 624 (2010) (“the power to S

g '_-there is no reason the long standmg common 1aW prmmpies mtderlylng the eqmtable doctrme o :

o not appiy to the modern creatzon of condommmm a53001at10ns See G; ancxda Lakes Vzllasi-: TR

. __ :Condo ASS 7V Metro Dade Invs C’o 125 So 3d 756 760 (Fla 2013) (“a court’s 1nherent

RN 3equ1tab1e power to appomt a rece1ve1 over a non- proﬁt condomimum as;soc1at1on 1s not e

hmited by statutes authorlzzng the appomtment ot recelvers in ot'her contexts}

At hearmg,, although they assert m the altematwe that the court should appomt a e

S _I_-recelver the named defendants ﬁrst assert that the court should dlSHJ.lSS the plamt1ffs case as :'-.-:_: EER

S ';ﬁled wsthout the Board approval reqmred by the Condomlmum documents and as ﬁled m |

'3':': ._Vlolanon of the settlement agreement adopted m prior 11t1gat1on The named defendants

" _motzon to d1snnss 18 demed Wlthout p1ejud1ee to thelr nght to ralse the issues separately by



' ".-pleadmg in thls or m the prlor lmgatlon shoukd they WISh Instead the partles are brought

' __'-'before the eourt in part m equzty, and eqmty requlres that the court act see e. g Eastman 58 SR

o N H. at 422 here by ordermg the appomtment ofa recelver

The Board’s MOthIl to Appomt Recelver makes many allegatlons concerrung two of _ .

. :the umt owners in this fom umt condomunum the Kanes (the plamtlffs) and the Greenwoods -

- _"(mother and son not parties in thls 11t1gat1on) “The court need not, 50 does not take up or

: -decade any of those ailega’cions as resolutlon of those allegatlons 1s not necessary to ﬁ o 3

i g determlne that a rece1ve1 ;s necessary to preserve the Assoe1at10n and thus to preserve the
S : condomlmum as an. asset held by the umt owners Instead the eouri focuses 011 only three

o 1ssues legal expenses ar1s1ng out of htlgaﬁon the related 1ssue of msurance eost and

' _"i_avaﬂabzhty, a.né 1he eapltal reserve fund

Includmg thls case the Board 1s presentiy httgatmg three actlve cases mvolvmg umt : FE

. .: ownets As a result of the htlgatlon and the contentlous relatlonship of umt owners

S _expenses to engage in tnat Kmd of hﬁagaaon and representatlon is unsustamable Dy sucn a

' '-.smaH four umt eondommmm assoetaﬁon Tilat the Board contmues to mcur unsustamable
_legal expenses as a result of ongomg eontentmus htlgauon Warrams the appomtment of a

E _'recewer to reduce or avord those expenses

ERt i __underlymg the htrgatlon the Board consults rts attorney on numerous routme matters Legal : ks '- : |

The Board is concerned about the oost and avallabllity of lnsurance In thls Imgatron, K o > B

- _'two Board members have been sued for damages for mtentlonal mﬂzctlon of emotional

- _dlstress, and the Board is coneemed that 1t may face a countersmt for damages m a ﬁne

: collec‘aon mattel concernmg the umt owners not dneetiy mvolved 1n th:s case That ongomg .'

_and eontent1ous htrgatron between umt owners and the Board may mcrease msuranee costs to e A

L :';fthe Assomatlon unmsurable, walrants appomtment of a recewer to avord the rrsk to the

R _-'-_'-_-Assomatton and its members

Cia IeveE unsustamable by sueh a smaH condomtmum assoeranon or more seﬂous may render e

Although each party the p]amtrffs the named defendants and the Board assert S

| d1tferent causes they aEl acknowledge that the Assoeaaﬁon s capltai reserve fund = .' e

x mamtenance of Whlch 1s one of the fundamentai obl;gatrons of a condomtmum assocratlon S L




= - s madequate }Fven caprtal work whrch must and could be done such as repazr of the front _
L -'steps zs not bemg done due 10 the contentrous relattonshrp between Board members and umt il
S _'owners Addressrng ancl avordmg accelerated deprecratron of the condommrum and of the a

N _'value of the asset held by the unrt owners, now and in the future, _warrants appomtment of a -

recerver

The partres dlspute the nature and extent of the dutles of a recerver Compare B

'_ ) lparagraph 167 of the Board’s Motron to Appomt Recerver wrrh the named Defendants b |
: 'Proposed Order on Motlon to Appomt Recerver and wzth the plarntrffs propose Order on i_': ; :-:_.- G

o Motlon to Appornt Recewer The Board contemplates a recewer havmg the broadest

_.:_f possr‘ole authorrty, mcludmg the authorrty to amend the Declaratron and Bylaws as the el

s j recerver sees fit, and the authonty to revrstt past Board decrsrons such as the 1mposrt10n of

: _.contemplate a recetvel exercrsmg the powers of the Board but not revrsrtmg past Vlolatrons
& ané contemplate the rccerver remalnmg in place for srx months The named defendants ENE
e contemplate tne recelver navrnd a nmrteo role in aavrsmg the Board gomg forwata but -.j '_ D
._havmg umlateral authorrty to 1ev1ew past Board decrsrons and determme whether they were DA

e approprrate and contemplate the 1cce1ver remarmng in place untrl thls htrgatron is resolved

e ﬁnes and contemplates the recerver remarnrng in place at least three years The plamtlffs i

The court determmes that to bc effecuve the receiver must have all of the powers and_f-l_.: 'f B

L :dutzes of the Board although not ’zhe authouty to modzfy condommmm documents o
o _-unrlaterally As the Board could revrsrt 1ts past decrsrons, so may the recerver And although---z-__::'_' an

L the partres are free to reach agreement that the recetver s servrces are. no lonoer necessary, i R

'the court wrll ultlmately, wrth or Wrthout such an agreement make that cletermrnatron

The partres also drspute Who sheuld pay for a receiver. The court determmes that 1t is' g

- _'_protectron of the rnterests of all umt owners a duty of the Assoeratron whrch reqmres the

S allocatron in the future the cost of the rece1ve1 erl at least 1n1t1ally be a cost 1oome by the
2R _'Assomatron Lo B | | ' S | |

The pa;rtres agree that a recewer should have substantral experrence wrth New

L appomtment of a recerver Aceordlngly, although thhout pregudlce to seekmg 1eV1eW of the _. o

i ZHampshrre condomrmum law the court concurs - but have not had the opportumty to -




determtne whether through counsel they ¢an redch agreement as to Who the recerver shou}td. =

be The orders set out below. provxde the partres w1t11 that opporttunty, and an alternatrve g

. means for court selectlon if the partres are unable to agree S o A
“The court orders as fotlows

1. A recewer is o be appornted to assume the dutres of the Boa.rd of Dlrectms of the
" Cushing Street Condominium Association, : Lo : : _
2, The receiver when appomted will assume all of the dunes and authorlty of the Board' .
| ot Directors as set out in‘the Cushmg St1eet Condomlmum documents .
3. The plalnuffs the named defendants and the Board shall confer through counsel to -

'-deterrnrne if they can reach agreement on who shall serve as rece1ver Assummg the o

.agreed~upon receiver is wﬂhng to serve, the partres shall ﬁIe an agreed upon notice of

. desrgnation of receiver settrng out the reeerver S quahﬁcatlons for the eourt s revrew X S

and furthe1 order :

: 4, _If the parties are unable to reaoh agreement on desrgnatron of receiver Wrthm fourteen L S

_ (14) days of the Clerk’s notice of this order, then within twenty~one (21) days, they
© . may separately ﬁle requests for apporntment ofa Wﬂhng and able receiver, setting out _
- _-each proposed reeewer s quahﬁeatzons to serve for the court s review and further :-' "

s, jTees and expenses of the recewer shaﬂ at Ieast 1n1trally, be borne by the Assomatmn = _
6. The receiver shall file a fepot, 1nclud1ng areport of the receiver’ s fees and expenses SR

'_ Wilh the court at least every three months untﬂ further order

N _'So ordered

Oetober 30 2014

StevenM tran :
Pres:tdmg Jusnce

! Consequently, the court’s prowsronal order dated Septembel 26 20 14 eﬁ’ectzve}y 6H_]O§ng certam Board
. acnon on a teznporary basis wﬂl be vacated effective upon eppomtment of a receiver :



